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This goped raises two questions of goparent firg impresson asto the interpretation of 8 1113 of
the Bankruptcy Code. Thefirg iswhether adebtor in aChapter 11 case canrgect acollective bargaining
agreement even dter it has sold virtudly dl of itsassets. The bankruptcy court hed that § 1113 did not
permit rgection following such asde. The second iswhether the court's denid of a debtor's gpplication



for leave to rgect its collective bargaining agreement results, ipso facto, in an assumption of such
agreament. The bankruptcy court held thet it does nat.

The union gpped sfrom the bankruptcy court'sruling on the second issue. Debtor and the Officid
Unsecured Creditors Committee cross-gpped from the bankruptcy court'sruling onthefirs, Wereverse
the bankruptcy court decison regarding rejection and remand for further proceedingsin accordance with
thisdedson. We affirm the bankruptcy court's decison regarding the effect of adenid of an gpplication

for leaveto rgect.

FACTS and PROCEDURAL HISTORY

Family Snacks, Inc. (* Debtor”) produces and distributes poteato chips and other snack foods. On
Augud 1, 1998, Debtor entered into a collective bargaining agreement ("CBA™) with United Food &
Commerdd Workers Locd 211 (“the union”). The CBA was to remain in effect for five years and
provided that Debtor would pay certain of itsunion employees medicd and dentd expenses. In late 1999
and early 2000, Debtor wasin seriousfinandd difficulty and fdl behind in its payments of these expenses
Shortly before filing for bankruptcy, these unpad employee medicd and dentd expenses totaed
approximately $491,000.

On February 14, 2000, Debtor filed a Chapter 11 bankruptcy petition. It was dear from the
beginning that Debtor could not rehabilitateitsdf. For over Sx months, Debtor hed been attempting to <l
thisincreasingly finencidly distressed company, with little success. Materswere so blesk thet for atime

This number represents an estimate by the union. 1n addition, on the date of filing, Debtor was
in arearsin paying goproximately $600,000 in medicd and dental expenses for employees represented
by other unions and for nonrunion employess. The parties agree thet if the union'sdam to
adminigrative expense datus for its members prepetition medicd and denta expenses succeads, the
cdamsof Debtor's other employees, aswdl asthe damsof dl other prepetition unsecured creditors,
will dmogt cartainly receive no didribution &t dl.



the company shut down. Nonetheess, one purchaser waswilling to sgn aletter of intent to purchase, and
on February 25, 2000, Debtor moved for expedited hearing and bankruptcy court gpprovd to carry out
asdeof virtudly al of its asssts under § 363 of the Bankruptcy Code. Concurrently therewith, Debtor
moved for an order alowing the purchaser to assume or rgject executory contracts and leeses, induding
the CBA, as sdected by the purcheser. The letter of intent specificdly required theat the assetswould be
s0ld freeand dear of catainlighilities induding any arising under union contracts. 1t wasDelotor’ spodition
that the vaue of the assats of the company could be maximized only if its assets were sold on agoing
concern bass. The bankruptcy court granted expedited hearing and gpproved asde pursuant to the l etter
of intent and st auction procedures, with the auction to occur on March 13,

The union filed an objectionto the sdle. 1t Ao objected to Debtor's motion to assume or reject
executory contracts. The union argued that a sdle free and dear of Debtor's obligations under the CBA
violated § 1113 and that no sde could occur until Debtor hed taken stepsto bargain with the union. The
union sought to dday the sde until such negatiations could take place or to have payment of unpaid
prepetition employee medica and dental expenses under the CBA made a condition of the sde. In
essence, the union’ s podition wasthet, no matter how exigent the drcumdiances, no sale could take place
before Debator dedlt with the prepetition dams Debtor had incurred under the CBA. Debtor responded
that the court should goprovethe sdle, sncefailing to do sowould dramaticaly reducetheamount availadle
to pay creditors.

The firg purchasar was unable to arrange financing and withdrew its offer. A new purcheser
stepped in, however. Thenew Purchase Agreement continued to specificaly providethat theassstswould
be sold free and clear of Debtor's liahilities under the CBA. On March 22, 2000, over the union's
objections, the bankruptcy court issued its order goproving the sale to the new purchasar. The court
dedlined to condition the sale on the purchasar's assumption of the CBA. No gpped wastaken from that
order and the sdle closed on March 29, 2000. The next day the purchaser began operdtions. It did not
asume the CBA. Rather, it hired virtudly dl union members under terms of anew CBA with the new



purcheser that were Smilar (though not identicd) to those in the CBA with Debtor. The purcheser dso
pad dl employees pospetition medicd and dentd daims. Thus, asaresult of the sde and the Debtor's
and the purchaser's attions, dl podpetition obligations to union members were fully paid. This left the
dioute over the unpad prepetition medica and dentd expenses due under the CBA.

The union had madeamoation to havethe unionemployees prepetition medica and dentd expenses
treated as an adminidraive expense. On April 5, when that mation came on for hearing, the bankruptcy
judge recused himsdlf from deading it and asecond bankruptcy judge sepped in. By way of order dated
April 24, thet judge hdd, without ruling on the merits, that Debtor should be dlowed timeto negatiate with
theunion. On April 13, in accordance with 8 1113(b)(1)(A) of the Bankruptcy Code, the Debtor hed
dready st aldter to the union in which it purported to maodify the CBA by termination.  Debtor noted
that, having divested itsdf of subgtantialy al of itsassts, it was ot possbleto assumethe CBA and "thus,
the only modification of the CBA thet is vigble is the termingtion of thet agreement . . . " Debtor further
advisad that it intended to filea Chapter 11 planto ded with itsremaining assetsand lighilitiesand to make
digributions to creditorsin accordancewith the prioritiesestablished inthe Bankruptcy Code. Specificdly,
Debtor committed to treat union members prepetition medical and dentd expenses as fourth priority
expenses under § 507(a)(4) inthe plan.

Theunion rgected Debtor's proposd for termination. The partiescontinued to negotiate, but were
unableto reach an agreement. Thus, on May 1, 2000, Debtor filed an goplication for leave to rgect the
CBA. TheOffidd Unsecured Creditors Committeejoinedinthegpplication. Thebankruptcy court heard
Debtor'sgpplication for leaveto rgject, dong with the union'still pending maotion for an order determining
that the unpaid prepetition medical and dentd expenses be trested as an adminidrative expense

In an order dated June 8, 2000, from which this gpped is taken, the bankruptcy court denied
Debtor's gpplication to rgect the CBA. The court reasoned that Debtor could not comply with
§1113(b)(1)(A) by showing thet rgection was " necessary to permit the reorganization of the delotor.” The



court condrued this language as reguiring a debtor to show both thet it was reorganizing "with aview to
the long run success of the debtor's business' and that it could emerge from its reorganization as an
economicaly viable operation.” While the court gppeared to accept the proposition thet adebtor whois
dlingitsassts asagoing concern may teke advantage of 8 1113, the court confined § 1113 to indances
in which the debotor gpplied for leave to rgect under 8 1113 before any asst de
Since Family Snacksisnot reorganizing, and Since, inany evert, it now hasno employess,
rgection of the CBA is not necessary for its reorganization. For this reason, Family
Shacks mation to rgject must be denied.
Debtor and the Officda Unsecured Creditors Committee ("Appeless’) cross-goped from this portion of

the decision.

The bankruptcy court then dedlt with the union'sargumentsthat Debtor hed impliedly assumed the
contract a the point of sdeor, dterndively, that the CBA had been assumed asamatter of law asaresult
of the court's ruling on Debtor's gpplication to rgect. The court ruled that the first argument, thet
assumption occurred a the time of sale, was foredosed by the March 22 order dlowing the sde, from
which no goped had been taken. The union does nat explicitly chdlenge this portion of the bankruptcy
court'sorder.? The union does, however, urge that the bankruptcy court erred when it ruled thet denid of

The union does make reference to thisissue a severd pointsin its gopdlate briefs but it
nowhere addresses the question of whether the March 22 order created the law of the case on this
spedific question. Such passing references without more subgtantia development and argument do not
bring the issue properly before the gppellate court. See, eg., United Statesv. Panet-Cadllazo, 960 F.2d
256, 261 n.3 (1« Cir. 1992) ("It isthe 'settled appdlate rule that issues adverted to in a perfunctory
manner, unaccompanied by some effort a developed argumentation are deemed waived." (quating
United Statesv. Zannino, 895 F.2d 1, 17 (1<t Cir. 1989), cert. denied, 494 U.S. 1082 (1990));
Larson v. Nutt, 34 F.3d 647, 648 (8th Cir. 1994) ("In any event, Larson's skeletd assartion thet ‘there
were no drcumdantia guarantees of trusworthiness surrounding the making of the satements;’ buried
inabrief point discussng the benefits of cross-examination, does not raise the issue on gpped.” (diting
United States v. Dubkd, 927 F.2d 955, 956 (7th Cir. 1991)); Branch v. Turner, 37 F.3d 371, 374
(8th Cir. 1994) (ating Laborers Union of North Am. v. Foser Wheder Corp., 26 F.3d 375, 398 (3d
Cir. 1994) (passing reference to issue without discusson does not bring issue before court). Thus, we
dedlineto address this argument. And, while we do not reach the issue because it has been waived on
aoped, we note that the Memorandum Opinion of April 4, 2000, which supported the March 22, 2000
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an goplication for rgection did not result, ipso facto, in an assumption of the CBA. Here, the court
reasoned, in part, that whether covered by § 1113 or § 365, a debtor must take some affirmative action
to assume or rgect aCBA, and it is only the debtor who can take such action.

Inlight of itsdecison that assumption had not yet occurred, the bankruptcy court then determined
that the union's mation to treat the unpaid prepetition medica and dentd expenses as an adminidraive
expense was il not ripe for decison and denied the union's mation for adminidrative expense trestment
without prgudice.

The partiesrasetwo issues on gpped. Fird, was the bankruptcy court correct in concluding thet
rgjectionwasnot an option once an asset sde had occurred because therewas no longer ™ reorganizetion”
to be fadilitated by such rgection? The second issue is whether the bankruptcy court correctly held thet
no assumption occurred 1 pso facto asaresult of the court's order denying Debtor's motion to reject.

STANDARD OF REVIEW

The gppdlate court reviews abankruptcy court's condusons of law de novo and itsfindingsof
fact for clear error. See Merchants Nat'| Bank of Winonav. Moen (In re Moen), 238 B.R. 785, 790
(B.A.P. 8th Cir. 1999); Bachmen v. Laughlin (In re McKeeman), 236 B.R. 667, 670 (B.A.P. 8th Cir.
1999). Thiscaseinvolvesreview of thebankruptcy court’ scondusionsof lav-theinterpretation of §1113.
See Trudk Drivers Locd 807 v. Carey Transp. Inc., 816 F.2d 82, 88 (2d Cir. 1987) (“ The bankruptcy
court’ sinterpretation of the satute [11 U.S.C. 8§ 1113], spedificdly its reading of what the debtor must

order, referenced "the union'spremise. . . that asde of subgtantidly al of the debtor's assets asagoing
concern to an entity who does not intend to honor the CBA condlitutes ade facto rgection of the
CBA and, therefore, the requirements of section 1113 must be met before asdle under thoseterms can
be parmitted.” In dlowing the sde, the court thus gppeared to have rgected this argument.
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prove before the court may goprove rgection, does condtitute a conclusion of law subject to plenary
review.”). Therefore, this court will review the bankruptcy court’s decison de novo.

DISCUSS ON

A. Reection Following an Assst Sde

Wefirg address Appelless contention that the bankruptcy court eredinitsruling that, asametter
of law, once the asset sde occurred, Debtor could not commence the process of reection under 8 1113,
The court reasoned thet 8 1113 restrictsadebtor to modificationsthet are necessary to the reorganizetion
of the debtor and proposa's must be madewith aview towardsthe long term continuation of the business
Because Debtor had dosad itsdoors, the court held it could not meet thisthreshold requirement. Because
Debtor hed dready sold its assets, it aso could not establish that rgjection was necessary to fadilitate the
e of the busness on agoing concern bass Thus, in aliquidaing Chapter 11 case, the court found,
rgjectionisnot an avalable dternative unlessadebtor complieswith 8§ 1113befor e it accomplishesasde
of dl itsasssts Wefind thisreading of the Satutory language too narrow, and we reverse

Generdly speeking, 8 1113 governs the rgection or modification of a CBA by a Chapter 11
trustee or debtor-in-possesson. See 11 U.SC. § 1113(a) (1994) (“The debtor in possession, or the
trugtee ... may assume or rgect a collective bargaining agreement only in accordance with the provisons
of this section.”). This section has its roots in the Supreme Court's decison in NLRB v. Bildisoo &
Bildiso, 465 U.S. 513 (1984). In Bildisoo, the Supreme Court held that a debtor's CBA was an
executory contract which could be rgected under 8§ 365 of the Bankruptcy Code so long asit appeared
that rgection was necessary to the debtor's reorganization and the equities favored such rgection. See
Bildisoo, 465 U.S. a 526-27. The Bildisoo Court dso ruled that the debtor would have to establish thet
it had mede efforts to negoatiate with the union prior to attempting torgect the CBA. Seeid. a526. This
portionof thecourt'sdecisonwasnoncontroversd. Thesecond portion of theopinionwas, however, very




controversd. The Court hed that adebtor could unilaterdly reect aCBA without court gpprova and not
ocommit an unfair labor practice under 8 (8)(d) of the NLRA.® Seeid. a 523-27. Congress swiftly
responded to this sscond portion of thedecisonby enacting 8 1113 of the Bankruptcy Code. See Callier
on Bankruptcy 11113.01 (Lawrence P. King ed., 15th rev. ed. 1999). With § 1113, Congress clearly
manifeded its intent that CBAS be trested differently than other executory contracts with respect to
rgection. Section 1113 pedificaly sets forth the sandards and procedure for rgection of a CBA and
mekes dear that a debtor may not unilaterdly rgect aCBA. Given thislegiddive higary, it is often sad
that 8 1113 isdesgned "to prevent [the debtor] from using bankruptcy asajudicid hammer to bregk the
union." New Y ork Typographica Union No. 6v. Maxwell Newspapers, Inc. (InreMaxwel | Newspepers
Inc.), 981 F.2d 85, 89 (2d Cir. 1992). See ds0 Jones Truck Lines Inc. v. Centrd States, Southeast &
Southwest Arees Penson Fund (In re Jones Truck Lines, Inc, 130 F.3d 323, 330 (8th Cir. 1997)
(“Section 1113(f) was designed to prevent employers ‘from using bankruptcy as an offendve wegpon to
rid themsdlves of burdensome callective bargaining agreaments”” (quiating In re lonosphere Clubs, Inc.,
22 F.3d 403, 408 (2d Cir. 1994)).

Section 1113 contains detailed subgtantive and procedurd requirements with which adebtor must
comply to modify or rgect aCBA. Specdificdly, 8 1113(c)(1) provides the criteria a court must use in
evd uating the debtor-in-possesson’ s goplication to rgect aCBA:

(©) The court shdl gpprove an gpplication for rgection of a callective bargaining agreement only
if the court finds that—
(1) the trugtee has, prior to the hearing, made a proposal that fulfills the
reguirements of subsection (b)(1);
(2) the authorized representative of the employees has refused to accept such proposd
without good cause, and
(3) the bdlance of the equiities dearly favors rgection of such agreement.

11 U.SC. 8§ 1113(c) (1994) (emphasis added).  Section 1113(b)(1), which is cross- referenced in
Subsection (€)(2), sets out the requirements for making avaid proposa to modify:

3Section 8(d) of the NLRA, 29 U.S.C. § 158(d) (1994), prohibits either party to alabor
contract from unilaterdly changing its terms and conditions during the life of the agreement.
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(b)(1) Subsequent to filing a petition and prior to filing an gpplication seeking reection of a
collective bargaining agreement, the debtor in possesson or trustee. . . shdl
(A) make aproposd to the authorized representative of the employees covered by such
agreament, basad on the most complete and rdidble informetion avalladle a the time of
suchproposd, which providesfor thase necessary modificationsin the empl oyess benefits
and protectionsthat arenecessary to per mit the reor gani zation of the debtor ad
assuresthat dl creditors, the debtor and dl of the affected parties are treated fairly and
equitably; and
(B) provide. . . the representative of the employees with such rdevant information as is
necessary to evauae the proposdl.

11 U.SC. §1113(b)(1) (1994) (emphasisadded). Nowherein § 1113 isthere any indication asto when
a debtor mudt take action to rgect a CBA.  Timing is addressed, however, in Subsection (b)(2) which
requiresthetrustee or debtor-in-possesson to meet with the union representative and  confer ingood faith
in atempting to reechmutualy satisfactory modifications' of the CBA between thetime the delotor mekes
the proposd and the hearing date. 11 U.S.C. § 1113(b)(2) (1994). Subsection (d) further enumerates
timing requirements once such an goplicationismade, providing thet ahearing shdl be hed within fourteen
days of thefiling of the gpplication and that the bankruptcy court must rule on an gpplication for rgection
within thirty days after the hearing. See 11 U.S.C. § 1113(d)(1)~(2) (1994). Subsection (€) dlowsfor
interimmodificationsby court order where" essentia to the continuation of the debtor'sbusiness, or inorder
to avoid irreparable damageto theedtate . . . " 11 U.SC. § 1113(e). And Subsection (f), specificaly
overruling the controversd portionof Bildisoo, provides: "No provison of thistitle shall be congrued to
pamit atruseeto unilaterdly diminate or dter any provison of acollective barganing agresment prior to
compliance with the provisons of thissection.” 11 U.S.C. 8 1113(f) (1994).

Section 1113iscatanly "not amaderpiece of draftsmanghip.” InreAmerican Provison, 44B.R.
907, 909 (Bankr. D. Minn. 1984). Courtsand scholarsdike have commented extensvely on how poorly-
drafted thisgatutory provisonis. Seg, eg., InreMileHi Metd Sys, Inc.,, 899 F.2d 887, 890 (10th Cir.
1990); BirminghamMusidans Pratective Ass nv. Alabama Symphony Ass n (In re Alabama Symphony
Assn), 211 B.R. 65,69 (D.N.D. Ala 1996) (“ Thedraftersof § 1113, however, werenot asclear asthey
might have been, and the interpretation of the law has not been condstent among the courts that have
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examinedthesection.” (internd footnote omitted)); InreMoline Corp., 144 B.R. 75, 78 (Bankr. N.D. I11.
1992) (noting that Congress' drafting failed to make dear 8§ 1113srdationship to other provisonsof the
Bankruptcy Code); David Keeting, The Continuing Puzzl e of Coll ective Bar gaining Agreements
in Bankruptcy, 35 WM. & MARY L. Rev. 503, 505 (1994) [hereinafter Keeting] (“After nearly a
decade and dozens of cases, the debate concarning section 1113 isfar from settled. Neither the courts
nor scholars can agree about what Congress intended to accomplish with section 1113, Similarly, courts
dill have not arrived a a consensus concerning how they ought to interpret that section’s nebulous
gandards for dlowing aChapter 11 company’ srgection of acollective bargaining agreement.”); Mitchell
Rait, Rejection of Col | ective Bargaining Agreements Under Section 1113 of the Bankr uptcy
Code: TheSecond Circuit Entersthe Arena, 63 AM. BANKR. L.J. 355, 357 (Fall 1989) [hereinafter
Rait]. In addition, Congress provided courts with no meaningful legidative higtory to decipher and darify
Congressond intent or to interpret and goply the datute' s substantive, often ambiguous, terms. See
gengrdly United Food & Commercid Workers Union, Local 770 v. Officid Unsecured Creditors
Commit. (InreHoffman Bros. Packing Co., Inc.), 173B.R. 177,182 (B.A.P. 9th Cir. 1994) ([ Enectment
of § 1113 in response to Bildisoo] was not atidy process. Passage of § 1113 was not accompanied by
a committee report, and there is no dependable legidative hisory.”); Callier on Bankruptcy 1 1113.LH
(Lawrence P. King ed., 15th rev. ed. 1999) (noting absence of co-goonsor Satements and committee
reportson 8§ 1113); InreMileHi Med Sys. Inc,, 899 F.2d a 890 (*When legidaive higory is scant and
cgpable of differing interpretations, we are hestant to congder it ardiable indicator of [Congressond]
intent.” (internal atations omitted) (dterationsin origind)); Rait, Rejection of Collective Bargaining
Agreements, 63 AM. BANKR. L.J a 356 (commenting that because “legidative higory is sparse and
provides no guidance in interpreting the provisons” courts have been left to farret out 8 1113's meaning
and reached widdy divergent resultsin doing S0).

As a conseguence, courts differ in their goplication and interpretation of 8 1113. They do,
however, seem to agree that an gpplication to rgect a CBA under 8§ 1113 isjudged againg anine factor
test firg aticulated in In re American Provison Co., 44 B.R. 907, 909 (Bankr. D. Minn. 1984). See
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gengdly Keeting, 35WM. & MARY L. Rev. a 511-12 (“Virtudly every court thet isfaced with theissue
of whether aChapter 11 debtor may reject its collective bargaining agreement utilizesanine-part test that
was firg set down by the bankruptcy court in In re American Provison Co.”). Under § 1113(b), the
AmericanProvisonted requiresthat: (1) the debtor makeaproposa to modify the CBA; (2) the proposa
be basad on the mogt complete and rdlidble information available & the time of the proposd; (3) the
proposad modifications are necessary to permit reorganization of the debtor; (4) the modifications assure
that al creditors, the debtor, and dl other affected parties are treated fairly and equitebly; (5) the debtor
providesto the union such rdevant information as is necessary to evauate the proposd; (6) the debtor
meets a reasonadle times with the union between the time of the proposd and the time of the hearing on
the proposd; (7) the debotor negatiates with the union in good faith a these medtings, (8) theunion refuses
to acoept the debtor’ s proposa without good cause; and (9) the baance of equitiesdearly favorsregection
of the agreement. See American Provison, 44 B.R. a 909. Intermsof burdens, the “debtor beersthe
burden of persuasion by the preponderance of the evidence on dl ninedements” dthough “assgnment of
theinitial burden of production depends on the drcumgances” 1d.

The third factor, ""necessary to permit the reorganization of the debtor,” which was centrd to the
bankruptcy court's decision, has been @ the root of numerous disputes asto interpretetion. The primary
digoutearisesinthe context of how tointerpret theword "necessary.” Bagcdly, courtsdiffer astowhether
“necessary” issynonymous with “essentid” or has amore flexible meaning.

On the oneddeisthe Third Circuit and itsdedsonin Wheding-Pittsourgh Sted Corp. v. United
Sted Workers of America, 791 F.2d 1074 (3d Cir. 1986). There, the court defined “necessary” as
synonymous with “essantid.” 1d. at 1088-94. Seedso InreRayd Composing Room, Inc., 62 B.R. 403,
417-18 (Bankr. SD.N.Y. 1986) (discussing Third Circuit’s grict “necessary” dandard); Inre Pierce
Termind Warehouse, Inc., 133 B.R. 639, 646-47 (Bankr. N.D. lowa1991) (adopting strict congtruction
of “necessary to permit reorganization”). Interpreting “necessary” drictly, the Third Circuit “daimed thet
Congress intended the word ‘necessary’ to focus on the somewhat shorter-term god of preventing the
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debtor’ s liquidetion rether than on the far-Sghted god of ensuring along-term reorganization.”  Keeting,
35 WM. & MARY L. Rev. & 527 (citing Wheding-Rittsurgh, 791 F.2d at 1089).

On the other 9de is the Second Circuit and its decison in Truck Drivers Locd 807 v. Carey
Trangportetion, Inc., 816 F.2d 82 (2d Cir. 1987). There, the Second Circuit defined “necessary” more
broadly. Seeid. at 90. Reecting the Third Circuit's drict interpretation, the Second Circuit conduded
that *the necessity requirement places on the debotor the burden of proving that its proposd ismedein good
fath, and that it contains necessary, but not absolutdy minimd, changes that will enable the debtor to
completethereorganization processsuccessfully.” 1d. Thus, thismoreflexible Carey sandard “focusd
on changes thet wW(ill] ensure the long-term hedith of the delotor rather than on changes thet would Smply
dave off aliquidetion in the hort term.” Keating, 35WM. & MARY L. REV. a 527-28. See ds0 United
Food and Commercid Workers Union, Locd 328 v. Almecs, Inc,, 90 F.3d 1, 5, 6 (1t Cir. 1996)
(differentiating between the sandard for interim changes in § 1113(e) and rgection in 8§ 1113(b) and
painting out thet the latter involves subtantive " modifications proposed with aview to thelong-run success
of thedebtor'sbusiness"). Thismoreflexible sandardisoften paired with thereguirement of 81129(a)(11)
that aplan of reorganization be confirmed only if confirmation isnat likdy to be followed by theliquidation
of, or the need for further finendd reorganization of, the debtor. See 11 U.S.C. § 1129(a)(11); seeds0
Almec's 90 F.3d at 6.

However, each court that has addressed the meaning of the phrase'reorganization of the debtor,”
asfound in 8 1113(b)(1)(A), has hed or assumed that § 1113 gppliesin acase wherethe debtor will not
be engaged in business because it isHling itsasts  [nitidly this might ssem questionable snce, overdl,
the language and stheme of things suggests Congress was concentrating on the dassc form of
reorganizetion where the debtor restructures its debts and continues in business. See In re lonosphere
Clubs, Inc.,, 134 B.R. 515, 517 (Bankr. SD.N.Y . 1991) (discussng problemétic gpplication of § 1114's
“necessary to permit the reorganization of the delotor” languege to liquidating Chepter 11 cases). But
nonetheless, the courts have gpplied § 1113 in aliquidation scenario. See In re Maxwell Newspapers,
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Inc,, 981 F.2d a 91 ("The union . . . contends that the debtor has not shown thet a collective bargaining
agreement may be rgected to servetheinterests of apurcheser of assets. Thetwo lower courts believed
thet 11 U.S.C. § 1113 gpplied to this transaction because what isto emerge, if the sde isconsummated,
isthe Dally News reorganized as an ongoing busness We agree); 1n re Hoffman Bros Packing, 173
B.R. a 186-87 ("[ T]hedigtinction between reorganization of adebtor and the sdle of agoing concern asst
toathird party ... [ig] irrdevant to congderationsunder § 1113, based on Chapter 11'sgod of continuing
the enterprise, regardlessof theownership.”); Inre TheLady H Cod Co., 193 B.R. 233, 240-43 (Bank.
SD. W. Va 199%) (denying a debtor's gpplication for rgection on equitable grounds but assuming thet
rejection may occur to fadlitate asde); InreBuhrkelndus, Inc., No. 94-B-1671, 1996 WL 520771, at
*1 (Bankr. N.D. Ill. Sept. 13, 1996) (dlowing a debtor to rgect a CBA while the debtor was in the
process of liquidation); see dso Callier on Bankruptey 11113.02[1] (Lawrence P. King ed., 15threv. ed.
1996) (dating thet 8§ 1113 "gopliesto chapter 11 cases whether the proposed plan isaliquidating one or
nat") (dting In re Maline Corp., 144 B.R. 75 (Bankr. N.D. Ill. 1992)).4

The bankruptcy court never reached the question of which sandard to gpply when deciding
whether rgection was "necessary™ because it interpreted "reorganization” narrowly. The court provided
litle guidancefor itsdecison, but did referencelnreMileHi Med Systems Inc., 899 F.2d a 893 (placing
on the debtor the burden of proving thet it could emerge fromiits reorgani zetion as an economicaly vigble
operationto permit modification or rgection of the CBA), and Almeac's 90 F.3d at 6 (Sating thet proposals
to modify or terminate a CBA “mugt be mede with a view to the long run success of the debtor’s

“The bankruptcy court in In re lonosphere Clubs, Inc., 134 B.R. 515, 516-17 (Bankr.
SD.N.Y. 1991), grappled with the gpplication of Smilar languagein § 1114 to aliquidation case. See
11 U.SC. 8 1114(f)(1)(A). There, the court noted that “it is evident from the datute itsalf thet
Congress glossed over the fact that while Chapter 11 cases are usudly nonliquidating rehahilitative
reorganizations, thisisnot dways, or necessaxily, the case. Where amoribund deltor ... isliquidating
under Chapter 11, ‘ necessary to permit the reorganizetion of the debtor,” congtrued literdly, does not
provide ameaningful standard for this Court to goply.” 1d. at 522. Nonetheless, the court applied §
1114 in a case Where the debtor had liquidated.
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business’).> Since Debtor had dready sold its assats before it sought court approvd for itsrgection, the
bankruptcy court held that rejection was not an avallable remedy.

We begin by naoting that this precise question, whether a debtor must comply with § 1113 before
it slsitsassts gppearsto be one of firg impresson. Wefind no case directly on point asto thisissue of
timingunder § 1113.° The bankruptcy court’ srdiance on Almacsand Mile Hi, therefore, was misplaced.
Those cases dedt with the meaning of "necessary,” nat the meaning of "reorganization of the debtor.”

>The court a0 cited Carpenters Hedth & Welfare Trust Fundsfor Cdliforniav. Robertson (In
re Rufener Condruction, Inc.), 53 F.3d 1064 (Sth Cir. 1995) which dedls soldy with the question of
whether § 1113 is available to a debtor whose Chapter 11 case has been converted to Chapter 7.

®The courtsin two cases assume adebtor may proceed with the requirements of § 1113 for
modification of the CBA pod-assat sde. SeelnreThelLady H Cod Co., Inc., 193 B.R. 233, 240-41
(Bankr. SD. W. Va 1996); Tod & Die MakersLocd Lodge 113 v. Buhrke Inds, Inc., No. 94-C-
5728, 1996 WL 131698, a *4, *6 n.12 (D.N.D. IlI. 1996). However, neither case addressesthe
precisetiming issuerased inthiscase In Buhrke, for example, over the union’s objection, the debtor
s0ld the assets of itstool and die divison and dosed itsdoors. Buhrke, 1996 WL 131698, a *2. The
debtor propasad a plan of reorganization under which union employees unpaid pre-petition vacation
benefitswould be tregted as third priority dlowed unsecured daims under 8 507(a)(3)(A). Seeid.
**2-3. The union objected, arguing thet benefits should be given adminidrative expense priority and
thet the falure to treat them as such condtituted a prohibited unilaterd modiification of the CBA under 8
1113(f). Thedidrict court rejected the union’sargument. Seeid. a **4-6. Morerdevant to theissue
in this case, however, the bankruptcy court below hed hdd that the debotor had not assumed the CBA
when the company’ s asssts were sold and rgjected the union’ s argument that once an asset sdle had
occurred, rgection of the CBA was not an option. Seeid. & *7. Finding that the bankruptcy court
falled to address dl factors of the American Provisontest, the district court never reached thisissue but
did not seem bothered by the idea thet rejection of the CBA could occur pogt-sde “[ T]he debtor no
longer employs any membersof Locd 113, and therefore assumption of the CBA (the logicd oppogte
of rgection) would serve no busnesspurpose” Id. at *10 n.11.

Likewise in Lady H, the debtor sought to rgject its CBA and proceed with asde of
subgtantidly all of its assets free and dear of any interest or lighilities under that CBA. SeeLady H,
193 B.R. 236. The court rgjected the debtor’ s gpplication to rgject, finding thet the debtor hed failed
to comply with some of the American Provisonfactors. See Lady H, 193 B.R. at 242-43. However,
the court gpproved the asset sdle. Seeid. a 245. Thus, the court’ sdecison in Lady H impliatly
suggests that the debtor could satisfy the requirements of 8 1113 after an asset sdle but prior to
confirmation of aplan. But, asin Buhrke, the Lady H court never explicitly addressed or discussed thet
isue.

14



Whenthey usad languege regarding thelong term future of the business, they did so to meke dear thet they
were not adopting the more narrow, minimaly needed to avoid liquidation, test adopted in Wheding-
Pittsourgh. Nether caseinvolved adebtor whowasliquidating.” For the reasons set forth below, wefind
that the court, based on gpparent misreading of ingpplicable cases, too narrowly read the word
“reorganization” and erred when it equated reorganization as used in 8§ 1113 with rehabilitation of the
debtor.

As a threshold matter, Congress used the word "reorganizetion,” not the more narrow term
“rehcbilitation," in 8 1113(b)(1)(A). While "reorganization” is not adatutorily defined term, it isgenerdly
understood to include all types of debt adjusment, induding a sdle of assts, piecemed or on agoing
concernbeads, under § 363 followed by aplan of reorganization which didtributesthe proceeds of the sde
to creditorsin accordance with the Bankruptcy Codespriority sccheme. See, eq., 11U.S.C. 81123(b)(4)
(1994) (dating thet a plan may "provide for the sde of dl or subgtantidly al of the property of the edtate,
and the digtribution of the procesds of such sdle among holders of dams or interests’); In re Timbers of
| nwood Forest Assocs.,, Ltd., 808 F.2d 363, 371.n.14 (5th Cir. 1987) (finding that 8 362(d)(2) " necessary
to an dfective reorganization” indudes liquidation), aff'd, 484 U.S. 365 (1988); In re Bloomingdde
Partners, 155 B.R. 961, 988 (Bankr. N.D. I1l. 1993); InreIndependence Village, Inc., 52 B.R. 715, 723
(Bankr. E.D. Mich. 1985); Inre W.S. Sheppley & Co., 45 B.R. 473, 480 (Bankr. N.D. lowa 1984).
Indeed, dsewhere in the Bankruptcy Code, Congress has digtinguished the narrower concept of

"The union refers usto anumber of additiond cases for the proposition that "reorganization” as
usad in 8 1113(b)(2)(A) has been interpreted to mean emergence from bankruptcy asaviable, ongoing
enterprise. See Truck DriversLocd 807 v. Carey Trangp., Inc., 816 F.2d 82 (2d Cir. 1987); United
Food & Commercid Workersv. Appletree Markets (In re Appletree Markets, Inc.), 155 B.R. 431
(D.SD. Tex. 1993); Inre Vdley Sted Prod., Inc,, 142 B.R. 337 (Bankr. E.D. Mo. 1992). Again,
these cases are ingpposite for they ded with the separate question of the standard to be used when
determining the meaning of the word "necessary™ as used in 8 1113(b)(1)(A). None of them discusses
the meaning of the word "reorganization” and none waas decided in afactud context in which the delotor
was liquideting its assets
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rehabilitation from the broader concept of reorganization. See In re Economy Cab & Todl Co., Inc., 44
B.R. 721, 724 n.2 (Bankr. D. Minn. 1984) ("It iswell esablished thet the 'rehabilitation’ of the second
deament under Section 1112(b)(1) means something more then ‘reorganization’ as 'reorganization’ may
indude orderly liquidation under control of debtor."); seedso 11 U.S.C. § 1113(€) (providing for interim
modification of a CBA "if essantid to the continuation of the debtor's business, or in order to avoid
irreparable damage to the edate"); Almac's 90 F.3d at 6 (" The scope of ‘interim changes [in § 1113(e)
which spesks of ‘essantid to the continuation of the debtor's busness] is more limited than the
modifications 'necessary for reorganization.™).

In addition, we note that the bankruptcy court's condusion thet thereisatimelimit onwheninthe
reorganization process a debtor must rgect aCBA (i.e, it must be made before rather then after an asst
se) is not supported by any languege found in § 1113, As previoudy noted, there is nothing in the
languege of § 1113 that dictates when an gpplication to rgect must be mede. See gengrdly InreMdline
Corp., 144B.R. 75, 77-78 (Bankr. N.D. Ill. 1992). Accordingly, for reesonsdiscussedinfra, thetiming
of such action is governed, not by 8 1113, but by 8§ 365(d)(2), which alows a debtor to defer such a
dedison until confirmation of aplan® Id.

8A debtor may not, however, fall to take stepsto rgject the CBA under § 1113 and, at the
sametime fal to comply with theterms of the CBA. A debtor remains bound by the teems of the CBA
until it tekes affirmative epsto rgject that agreement. See In re Manor Oak Skilled Nuraing Fedilities,
201 B.R. 348, 350 (Bankr. W.D.N.Y. 1996) (“[A]ll agpects of acollective bargaining agreement
reman in effect until rgection oocurs, induding the duty to cure pre-petition arrears or suffer the
conseguences. The Debtor here wants both the benefits of rgection (the aaility to impar the pre-
petition arrears) and benefits of assumption (Iabor peace) a the sametime. It may not haveits cake
and et it too.” (ating In re Golden Didrib., Ltd., 134 B.R. 760, 762 (Bankr. SD.N.Y. 1991)). In
addition, adebtor may not unilaterdly modify or rgect aCBA; rather, under theterms of § 1113, it
mug, inter alia, negotiate such modifications with the union representative and ultimatdy seek court
approvd for such modifications. See 11 U.SC. 8§ 1113(f) (“No provison of thistitle shall be
condrued to parmit atrustee to unilaterdly terminate or dter any provisons of a collective bargaining
agreement prior to compliance with the provisons of this section.”).
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Moreover, and mogt importantly, identical wording in § 1114 of the Bankruptcy Code has been
interpreted to indude a Stuation where the debtor firgt seeksto rgect after it has sold itsassets. Section
1114 was enacted in 1938 and dedls with retiree bendfits, induding those found in a union bargaining
agreemant. It dlowsaChapter 11 debtor to modify retiree benefitsunder the sametest st forthin 8 1113;
if "necessary to permit the reorganization of the debtor.” 11 U.S.C. 8 1114(g)(3) (1994). In Inre
lonosphere Clubs, Inc.,, 134 B.R. 515, 517 (Bankr. SD.N.Y. 1991), the bankruptcy court rejected an
agumant that "once a company gives up hope of reorganizing as a viable erttity, retiree benefits can no
longer bemodified.” Eagen Airlineswaswadl into aliquidation of dl of itsassatsbeforeit sought to modify
its obligations of providing bendfits for retirees. The bankruptcy court reasoned:

If the motion to modify or terminate the bendfits is not heard before any possihility of
reorganiztionislog, then according to the Retiree Committeg, thetrusteewould beungble
to met this "necessary t0" test and would, theredfter, have forfeited any opportunity to
modify retiree bendfitsinany way. ThisCourt cannot find that Congressintended suchan
anomdous result. Under the drcumdances of this case, the only meaningful interpretetion
of "necessary to pamit the reorganization” thet is conggtent with far and equiteble
trestment of retirees and dl other creditorsis one that does not encourage the Trustee or
the Creditors Committeeto seek to convert the case from Chapter 11 to Chepter 7 soldy
to presarve the possibility of some recovery for generd unsecured creditors. In other
words, inthisliquidating case, "'necessary to permit thereorganization” must beinterpreted
to mean "necessary to accommodate confirmetion of a Chapter 11 plan.”

lonosphere, 134 B.R. at 524-25. While 1onosphere deds with a different datutory section, we are
persuaded by these arguments and find them equally gpplicableto the samewording foundin 8§ 1113, See
S.REP.NO. 1119, at 6 (1988), reprinted in 1988 U.S.C.C.A.N. 687-88 ("Thesestandards[8 1114(€)
and (g)] are intended to be identicd to those contained in Section 1113. In adopting this Sandard the
Committee believes that it is important to use a Sandard with which the courts are dreedy familiar.”);
lonosphere, 134 B.R. a 519 ("When Congressenacted § 1114t used the same proceduresand sandards
as exiged for modification or rgection of callective bargaining agreements under 8 1113. Compare 11
U.SC. §8 1113(b) and (c) with 11 U.S.C. § 1114(e) and (g) respectivedy.").?

9The union hes suggested that the decision in Maxwell Newspapers overruled lonosphere.
Compare In re Maxwell Newspapers, Inc., 981 F.2d 85 (2d Cir. 1992), with In re lonosphere Clubs,
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The union saeks to confine lonosphere to itsfacts i.e,, to acase where the debtor was Hling its
asstsoff piecemed. Whenadebtor issdling onagoing concern bad's, the union urges, |onosphere should
not gpply because the only meaningful time the court can meke adecison onrgectionisprior tothe e
We s2e no bagis for such adidinction, unlessit isto give the union veto power over agoing concan e
which, aswe know from experience, is often the best way to regp the greatest benefit for dl creditors.
Section 1113 was never intended to give unions such power. Its sole purpose isto keegp a debtor from
unilaterdly rgecting aCBA and to plainly articulate the rules for going about rgection. If, aslonosphere
concluded, adebtor who isliquidating piecemed should not be forced into Chapter 7 in order to preserve
its assets for equitable digribution to dl creditors, the sameistrue for adebtor who issdlling itsassatison
agoing concern bass

We further note that there are practical problems with the union's position thet negoatiations for
rgection must occur before asde. Many times 8 363 asset sdes occur on a very expedited badsin
Chapter 11, and, at times, the court authorizesasde by auction. Purchasars often are willing to purchese
only if the sale can be dased with lightning speed. [nan auction setting, for sure, negotiationsfor rgection
would be virtudly impossble. In certain factud settings, the union's pogition would mekeit impossiblefor
a debtor to accept the highest and best offer for its assets and would precipitate the loss of potentia
purchasars to the detriment of dl other creditors. It is difficult to accept the argument thet 8 1113 was
designed to give a union the power to o strangle a debtor's atempts to reorganize through liquidation.

Thus, while we find no case directly on point, we condude that "necessary to permit the
reorganization of the debtor" means necessary to accommodate confirmetion of a Chapter 11 plan. We
See no principled reason to limit adebtor's right to regject a CBA to acase where the gpplication to rgect

Inc,, 134 B.R. 515 (Bankr. SD.N.Y. 1991). On the contrary, Maxwell Newspapers did not explicitly
or impliatly ovarrule or limit the lonosphere decison. Thetwo cases are fectudly and legdly dissmilar.
In addition, in In re Ames Department Stores, Inc., 76 F.3d 66, 68 (2d Cir. 1996), the Second Circuit

cited the lonosphere decison, spedificaly Chief Bankruptcy Judge Lifland' stake on courts conflicting

interpretations of § 1114, favorably.
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comesbeforeanasst sde. Cartainly, if it isgppropriate to permit rgjection in the context of a8 363 assat
sdewhen the debtor will no longer be in business, as the cases uniformly hold and the union gppears to
concede, it ought not metter when the decison on rgjection is made.

The union's argument-that the asset sdle condlitutes the debtor’ s “reorganization”-too narrowly
reeds the language of 8 1113(b)(1)(A). Theunion dites severd casesfor the proposition that because an
aset dedfedtively representsaplan of reorganization, the delotor must satisfy therequirementsof 81113
a thetimeof or inconjunctionwiththat asst sde. See, eg., In re Maxwel Newspepers, 981 F.2d at 91;
Hoffmen Bros. Packing, 173 B.R. a 186-87; Lady H, 193 B.R. & 240-41. Admittedly, depending on
the factsin a case and the specifics of the arrangement with the prospective purchaser, the asset e, as
these cases suggest, may represent the gopropriate time for the debtor to comply with § 1113's
requirementsand seek rgection of the CBA. However, these casesareat oddswith the accepted principle
that an asset sde does not dways conditute aplan of reorganization and digtribution, see Penson Benfit
Guar. Corp. v. Braniff Airways, Inc. (Inre Braniff Airways Inc.), 700 F.2d 935, 940 (5th Cir. 1983), ad
none of these cases holds thet 8 1113's requirements may not be sttisfied podt-assat e

The Debtor was not reguired to reject the CBA prior to or in conjunction with the asset sdeunder
§1113. That isto say, exactly when adebtor sstisfiesthe*” necessary to permit thereorganization” dement
does nat hinge on the consummation of the asset sale but rather on the confirmetion of the actud plan of
reorganizationto didtribute the proceeds of that assat de. Inthiscase, a thetimethe sde dosad, Debtor
hed not yet proposad its plan of reorganization. Under the terms of the Satute, Debtor will ill ultimetely
have to show that rgection of the CBA is necessary to obtain a confirmable Chapter 11 plan. Because
the Debtor can make that showing before, &, or after the assat e, and thereby stisy the requirements
for rgection of the CBA, § 1113 should not be read to preclude the Debtor from doing so after the 8 363
st deinthiscasee
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Findly, wergect the union's contention that our congruction of the Satuterendersmeaninglessthe
protections provided union members in 8§ 1113, According to the union, our congruction of §
1113(b)(1)(A) dlowsadebtor undertaking agoing concern sdeto ignoreitsobligationsunder 8 1113 until
ater it hassold itsassats Wedisagree. Inorder torgect aCBA adebtor must provethat it hasmet eech
of the nine American Provison factars, induding spedificdly thet it is acting in good faith and thet the
baance of equities favors rgection. See Lady H, 193 B.R. & 242 (denying rgection following sde of
assats upon finding that debtor made no effort to find a buyer who would negotiate with the union,
gppeared to have ignored apotentid purchasar who was willing to negatiate with the union, and obligated
itsdf to a"sweetheart” ded for the bendfit of indders). Thus if adebtor has acted in bed fathinfailing to
seek rgection of its CBA beforeasde, it will not be ableto make athreshold showing necessary to obtain
the right to modify or rgect. If, following the sdle, the balance of equities does not favor rgection, the
debtor will not be ableto rgect. But, that does not mean thet, as ametter of law, the debtor must apply
for rgection of aCBA prior to asde of itsasts

Accordingly, wereverseand remand to alow the bankruptcy court to mekethefindings necessary
to determine whether Debtor is entitled to rgect its CBA.*° See Buhrke, 1996 WL 131698, a **9-10
(remanding to bankruptcy court for condgderation of American Provisonfactors); see dso In re Buhrke
Indus, Inc., No. 94-B-1671, 1996 WL 520771, a& *1 (Bankr. N.D. Ill. 1996) (decision on remand).

\We rgect Appdless argument that remand is not necessary because the union conceded dl
other issues. Appdlees point to the transcript of the May 11, 2000 hearing on the Debtor's Application
for Leaveto Rgect. While the subject was touched upon, there was no uneguivoca waiver with
repect to the other eght Americen Provisonfactors In fact, Appdlant has provided uswith a
memorandum it filed with the bankruptcy court in which it argued thet severd of the other eight factors
had not been established.
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B. Automatic Assumption Upon Denid of the Application to Reject

The second issue on gpped , whichwedso find to be one of apparent first impression, ™ iswhether
the bankruptcy court correctly held that no assumption occurred automaticaly upon the bankruptcy court's
denid of Debtor's gpplication to rgect. The bankruptcy court rgected the union’'s argument that
assumption occurs upon the bankruptcy court's denid of a debtor’'s moation to rgect, reasoning that
assumption may nat be implied and thet, ingtead, assumption of the CBA by adebtor required afirmetive
action by way of amation seeking assumption. Theissueisimportant because the parties seem to agree
that, if assumption occurred, the union employees damsfor prepetition medica and denta expenseswill
be devated from unsecured prepetition daims, subject a most to fourth priority under 8 507(8)(4), tofirst
priority adminigrative expenses under 88 365(b)(1), 365(g)(1), 503(b)(1), and 507(a)(1). In that case,
the Delator isunlikdly to have enough money to pay adminidrative expenses and will not be ableto confirm
aplan. Given theimportance of thisissue, which may arise once again on remand, wereech it on gpped.

1 Incorporation of 8§ 365 Into §1113

Section 1113 provides the "debtor in possession, or the trustee . . . may assume or regject a
colledtive bargaining agreement only in accordance with the provisons of this section.” 11 U.SC.
§1113(a) (1994). The union asxxts this plainly meansthat § 1113 trumps dl other Bankruptcy Code
sections with repect to both assumption and rgjection and that Congress could have, and indeed would
have, spedificaly incorporated other Code sectionsinto 8 1113 by reference hed it wanted them to gpply.
However, asde from this sngle use of the word "assume” § 1113 provides no guidance for what

M\We acknowledgethat in Lady H, the court denied the debotor’ s gpplication to rgect the CBA
and proceeded to grant the union employess bendfit daims adminidraive expense datus. See Lady
H, 193 B.R. a 249. The court ssemed to assume that autometic assumption upon the court’ s denid of
the debtor’ s gpplication to rgect was the correct result, and the partiesin thet case do not gppear to
have argued otherwise. But because the court never addressed this precise issue, wetredt it as one of
fird impression.
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procedureisto beused to assumeaCBA, nor againg what Sandardsadebtor's attempt to assumeshould
be judged. Rather, 8 1113 is entitled "Rgection of Collective Bargaining Agreements’ and sets forth
Oetailed requirements rdlating oldy to adebtor’ srgection action.

We recognizethet asagenerd rule, fundamentd rulesof Satutory congruction reguireusto adhere
to the plain meaning of the Satute and give meaning to every word in the datutory provison. See, eg.,
Negonsott v. Samuds, 507 U.S. 99, 104 (1993); United Satesv. Ron Pair Enter., Inc,, 489 U.S. 235,
243 (1989); Jesav. Millard Public Sch. Dig. No. 17, 206 F.3d 813, 815 (8th Cir. 2000). Y, wefind
the useof theword "assume” in 8 1113, without any additiond indruction or reference, far fromplain. We
arenot done See, eq., Massachusetts Air Condiitioning & Hedting Corp. v. McCay, 196 B.R. 659, 662
(D. Mass 1996) (“I find thet the use of the term assumption in § 1113(a) was & most doppy legidaive
drefting.”).

Given the lack of darity in this pedific provison, we mugt look to other provisons in the
Bankruptcy Codefor darification. SeeUnited Sav. Ass nv. Timbersof Inwood Forest Assocs,, Ltd., 434
U.S. 365, 371 (1988) (“ Satutory condruction, however, isahalisicendeavor. A provisonthat may seem
ambiguous in isolaion is often daified by the remainder of the Satutory scheme-because the same
teeminology is used dsewhere in a context that makes its meaning dear[.]”); Jewd Recovery, L.P. v.
Gordon, 196 B.R. 348, 352 (D.N.D. Tex. 1996); David v. Fechtd, 150 F.3d 486, 483 (5th Cir. 1998)
(“Wheninterpreting adaute, wefirgt look to its plain languege. Spedific wordswithin agatute, however,
may not beread inisolation of theremainder of that section or the entire Satutory scheme” (internd quotes
and ditations omitted)); Finney v. Smith 141 B.R. 94, 103 (D.ED. Va 1992) (“Title 11's various
providons should not be viewed in isolaion. Indead, ther interpretation should reflect the interplay
betweendl of itsdifferent parts, so that the Bankruptcy Code can operate asacoherent whole”); seedso
Moalitor v. Eidson 76 F.3d 218, 220 (8th Cir. 1996); In re Hasse, 246 B.R. 247, 253 (Bankr. ED. Va
2000) (* Statutes sometimes spesk in generdities or contradiictions, and whenthey do, it isunavoidablethet

courtswill havetofill in ggpsin such away asssams condgent with theoverdl framework of the gatute™).
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Moreover, in light of Bildisoo's direction, not disturbed by the enactment of 8 1113, that CBASs are
executory contracts, the better reading isthet 8 365 covers assumption and rgjection of CBAS, except as
goedificaly modified with regard to rgjection in § 1113, See Massachuseits Air Conditioning, 196 B.R.
a 663 (“Section 1113 is desgned to provide additiond procedurd requirements for regection or
modification of collective bargaining agreements, and only to that degree supersedes and supplementsthe
provigonsin 8 365.” (dting Narfolk & Western Ry. Co. v. American Train DigpatchersAssn, 499 U.S.
117, 136 n.2 (Stephens, J, dissenting); WienAir Alaska, Inc. v. Bachner, 865 F.2d 1106, 1111.n.5, 1112
(Sth Cir. 1989)).

We condude that given theambiguity in 8 1113, § 365(b), coupled with Fed. R. Bankr. P. 6006'
whichprovidesthat aproceading to require adebtor to assume an executory contract isgoverned by Fed.
R. Bankr. P. 9014, governsthe procedure for assumption of aCBA.** Incomparablesettings, thecourts

Federd Rule of Bankruptcy Procedure 6006 providesin rdevant part that a“ proceeding to
assume, regject, or assgn an executory contract or unexpired lease, other than as part of aplan, is
governed by Rule 9014.” Fed. R. Bankr. P. 6006(a).

BFederd Rule of Bankruptcy Procedure 9014 providesin rdevant part that “[ijn a contested
metter in acase under the Code not otherwise governed by these rules, rdlief shall be requested by
moation, and reasonable natice and opportunity for heering shdl be afforded the party againgt whom
rdief issought.” Fed. R. Bankr. P. 9014.

1“The union argues that § 1113 governs the procedure for assumption of aCBA, while § 365
govansthe effect of thet assumption, gpedificaly daiming thet § 365 reguires union employess unpaid
medicad and dentd expensesto be trested as adminigtrative expenses upon the debtor’ s assumption of
the CBA. Asdiscussedinfra in thisopinion, this particular argument finds no support in the wording
of 8§ 1113 or § 365, or in the case law.

In addition, we underscore thet the extent of our decison hereis only that 8 365(b) governsthe
debtor’ s assumption of the CBA. We do not take up the issue of whether other pieces of § 365 are
imported into § 1113 aswell, though we acknowledge that courts have sruggled with such issues. For
example, courts disagree asto whether 8 1113 displaces § 365(g), in other words, whether the
debtor’ srgection of the CBA gives the union employessadam for damages See Kesting, 35 Wiv.
& MARY L. Rev. & 534-35 (“ Some courts hold that because section 1113, unlike section 365, does
not goecificadly provide thet rgection givesriseto adam, then no dam for rgection exids  Further,
these courts contend that dlowing union workers adam based on the rgjection of ther |abor contract
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have so hdd.

For example, in AmericanHint GlassWorkersUnion v. Anchor Resolution Group, 197 F.3d 76,
82 (3d Cir. 1999), the debtor atempted to assume and assgn aCBA. The union urged that 8§ 365(k),
which provides thet adebtor may be rdieved of its obligations under an executory contract if the contract
has been assumed and assigned to another, did not apply. The Third Circuit disagreed, holding thet
8365(k) gpplied to rdieve the delotor of its obligations under the CBA:

there remans the argument that Anchor's non-adherence to the Code 8 1113 route asto
the AFU CBAs|eavesit ligble despite Code 8§ 365(k)'s plain language. Code 8 1113(a)
reads.

The debtor in possesson. .. may assumeor reject acallective bargaining
agreament only in accordance with the provisons of this section.

Accordingly, the argument goes, Code § 1113 and not § 365 isthe governing provision
here. That contention rests on an extraordinarily thin reed: that the mere presence of the
word "assume' in Code 8§ 1113(a) requires the gpplication of thet provison even where
no modification or rgjectionof aCBA hasoccurred. But that argument isat oddswith the
plan reading of Code § 1113, which (like the spedific prohibition in Code 8§ 1113(f))
gpesks only to what mugt be done by a party in bankruptcy to change-or to free itsdf
entirdy from-theterms of aCBA. ... It is surdy no accident that Code § 1113 isentitled
"Rgection of Callective Bargaining Agreements” dthough we of course recognize thet

would defeet the purpose of section 1113. ... Other courts have held that section 1113 was not meant
to digplace completdy the provisons of section 365 as gpplied to collective bargaining agresments, but
merdy to supplement the Code s more generd rules on the assumption or rgection of executory
contracts. Accordingly, these courts hold thet the rules of sections 365(g) and 502(g), which applied
before the enactment of section 1113, should continue to govern these rgection cases, because the
rules of section 365(g) and 502(g) are not inconggtent with the provisons of section 1113.”).
Compare In re Blue Diamond Cod Co., 147 B.R. 720, 729-30 (Bankr. E.D. Tenn. 1992); Inre
Armdirong Store Fixtures Corp., 139 B.R. 347, 350 (Bankr. W.D. Pa 1992), with In re Texas Sheet
Metds, Inc., 90 B.R. 260, 264 (Bankr. S.D. Tex. 1988); In re Garofd o’ s Finer Foods, Inc., 117 B.R.
363, 371 (Bankr. N.D. 11I. 1990).

More generdly, courts have dso found§ 1113's rdationship with other Bankruptcy Code
provisonsundear. See, eq., Jones Truck Lines, Inc. v. Centrd States Southeast & Southwest Aress
Penson Fund (In re Jones Truck Lines Inc.), 130 F.3d 323, 330 (8th Cir. 1997) (discussing interplay
between § 1113(f) and the Bankruptcy Code s preference provisons, soecificaly 8 547).
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such legidative cagptions are not part of the atute itsdf. We are persuiaded that Code §
365 and not Code § 1113 is the gpplicable provision in the circumgtances here.

1d. a 82 (internd ditations omitted).

Smilaly, in Massachusatts Air Conditioning and Heeting Corp. v. McCoy, 196 B.R. 659, 663 (D.
Mass. 1996), the debtor moved to assume its CBA under 8 365 and Fed. R. Bankr. P. 6006(a). The

bankruptcy court applied § 365, not § 1113, to the assumption of aCBA and the adminidrative expense
trestment of daims thereunder asrequired by 8 365(a)(1)(A). Thedidrict court affirmed:

Thus giventhe plainlanguege of § 1113(b)-(f) (directed in operation Soldly to termination
or dteration of collective bargaining agreements), and the remedid purpose behind its
enactiment (directed to securing specid procedures before a collective bargaining
agreament may be rgected or maodified), | find thet the use of the term assumption in 8
1113(a) was a most doppy legidaive drafting. The reference to assumption appears
amply to cal out the character of rgection by identifying it withitsopposite. Otherwise,
assumptionplaysno part inthe purpose or operation of 81113, Section 1113isdesigned
to provide additiond procedurd requirements for rgection or modification of callective
bergaining agresments, and only to that degree supercedes and supplementsthe provisons
in 8§ 365.

By contragt, assumption of collective bargaining agreements continues to be
governed by the provisionsfor executory contractsunder 8 365. Nothingin§1113splain
language or legidative higory indicates that Congressintended to dter Bildisco'sholding
thet collective bargaining agreements are executory contracts  Because 8§ 1113 gpesks
only torgection, assumption of acallective bargaining agreementlikeany other executory
contract—remans within the province of 8 365.

Id. a 663 (internd dtationsomitted). See dso Adventure Resources, Inc. v. Holland, 137 F.3d 786, 798
(4th Cir. 1998) (reasoning that 8 1113 has no gpplication to assumption of CBAS; rather § 365 applies);
Inre Typocraft Co., 229 B.R. 685, 688 (Bankr. E.D. Mich. 1999) (“ Giventhelanguageof dmog all cases
thet have dedlt with thisissue to the effect thet 8 365 must be held to govern executory contractsinduding
CBAS, except to the extent modified by 8 1113, one must necessarily conclude thet the process of
‘asaumption’ of CBAs continues to be governed by the generd provisons of datute and rule under

§365.").
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Thislineof autharity, whichlooksto § 365 asthe provison governing assumption of aCBA, best
makes sense of the ambiguities regarding assumptionin § 1113 If adebtor seeksto assumeaCBA, it
must comply with thedictates of § 365. SeeInre Gateway Appard., Inc., 238 B.R. 162, 164 (Bankr. E.D.
Mo. 1999) (finding that under § 365, debtor's assumption of employee severance agreaments requires
dfimative actionintheform of expression of dear intent by the deotor-in-passession, notice of the debtor-

in-possesson intention’ sto interested parties, and court goprova of the debtor-in-possesson’ s actions).
In particular, the debtor must make a motion to do so as required by § 365(a) and Fed. R. Bankr. P.
9006(a) and 9014, effectively providing creditorsand other affected partieswith notice and an opportunity
to be heard.® In addition, § 365 dearly reguires the debtor to cure any default under the contract and
provide adequate assurance of future performance of the contract. See 11 U.S.C. 8 365(b)(1)(A) & (C)
(1994). The other procedurd ssfeguards contained in § 365 aso gpply, thus ensuring thet assumption is
an orderly, predictable court-controlled process

BAsthe Appdless correctly point out, Congress could have expressly indicated, asit has done
in other Code provisons, that 8 1113 was not to be reed in conjunction with or subject to the
provisonsof 8 365. See 11 U.S.C. § 1367 (1994) (“Notwithstanding section 365 of thistitle,
nather the court nor the trustee may change the wages or working condiitions of employees of the
debtor established by a collective bargaining agreement that is subject to the Railway Labor Act exoept
in accordance with section 6 of such Act.”) (emphes's added).

18The union asserts thet since the parties can modify the CBA consensudly under the provisons
of the NLRA, they should be able to agree to the debtor’ s assumption of the CBA consensudly. This
assumes thet the assumption of the CBA afects only the debtor and the union employees covered by
the CBA and overlooks the very important fact thet assumption of a CBA in the bankruptcy context
dramaticdly afects other parties aswdl, namdy, creditors and non-union employees. Indeed, the
union acknowledges that the Debtor’ s actions with repect to assumption or rejection of the CBA and
the accompanying trestment of the union employees unpaid pre-petition medical and denta expenses
bear directly on thefind digributionsto creditors under the plan.
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2. Assumption by Inaction or Denid of aMation to Reject

The union disagrees and suggests that a CBA can be assumed impliedly under both 8 1113 and
8 365 when adebtor falsto act or, dternativdy, that adebtor automaticaly assumes the CBA upon the
court’'sdenid of itsmationtorgect. Thisargument isflawed for two reasons. FHrd, with rare exoeption,
the case authorities referenced by the union ded with a whally different legd question, one the union
goadficaly disdams reying upon. Seoond, to suggest that falled rgection ipso facto amounts to
assumption saverdy miscondrues the nature of rgection of an executory contract.

a Assumption by [naction

Wefird condder the cases dited by the union for the proposition that assumption may beimplied
fromadebtor'sfalureto agpply for rgection coupled with continuation of thebusness. Aimog dl of these
cases discuss the issue of whether § 1113(f), which prohibits a debtor’ s unilaterd rgection of the CBA,
entitles unpaid union employess expenses to superpriority trestment. See 11 U.S.C. 8 1113(f) (“No
provison of thistitle shal be congtrued to permit atrustee to unilaterdly terminate or dter any provisons
of acallective bargaining agreament prior to compliance with the provisons of thissection.”). Two lines
of authority have developed on thisissue.

Thefirg gemsfromthe Sixth Circuit’ sdecisonininre Unimet Corp., 842 F.2d 879, 882-83 (6th
Cir. 1988), cart. denied, 488 U.S. 828 (1988). There, the court held that a debtor-in-possesson which
has not rgjected a CBA isobligated to pay retiree bendfitsthat have accrued podt-petition. Seeid. at 882.
Unimg was fallowed by along line of cases essantiadly holding thet § 1113 was enacted to protect againgt
adebtor’s unilaterd rgection of a CBA, induding a debtor’s fallure to fulfill its obligations to pay union
employess benefits under the CBA. See, eg., Acorn Bldg. Components, Inc., 170 B.R. 317, 320-21
(E.D. Mich. 1994); United Stedworkers of Americav. The Ohio Corrugaing Co., No. 4:90 CV 0810,
1991 WL 213850, at **3-4 (N.D. Ohio Jan. 3, 1991); In re Arlene s Sportsweer, 140 B.R. 25, 27-28
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(Bankr. D. Mass. 1992). More specificdly, these cases gand for the proposition thet adebtor’ sfalure
to pay employee bendfits without firs complying with the rgection procedures st forth in § 1113
represents a congructive assumption of the CBA. See Massachusetts Air Conditioning, 196 B.R. at 664
n.13. Section 1113(f) thusensuresthat “§ 1113 shdl trump dl other sections of the Bankruptcy Code,
induding the priority provisonsin 8 507.” |d.

Inwhat hasbecomethe mgority position, the second line, by contragt, reasonsthat 8 1113 meshes
with the priority schemein 8 507. In re lonosphere Clubs, Inc., 22 F.3d 403, 407-408 (2d Cir. 1994)
(lonospherell); InreRoth American, 975 F.2d 949, 956 (3d Cir. 1992); InreMdline, 144 B.R. 75, 78
79 (Bankr. N.D. Ill. 1992); Inre Typocraft Co., 229 B.R. 685, 689 (Bankr. E.D. Mich. 1999); Inre Sairit
Holding Co., Inc,, 157 B.R. 879, 882 (Bankr. E.D. Mo. 1993). The rationale under these casesisthat
the slencein 8 1113 regarding how daimsfor unilaterd rgection are to be tregted requires use of other
Bankruptcy Code sections, namdy 8 507. See Massachusetts Air Conditioning, 196 B.R. a 664 n.13.

Neither line of casesisrdevant to our decisonhere. We do not even need to reach thisissue of
priority treestment of the union employess unpaid medicd and dental expenses because the union has
soadficaly disdamed resting itsargument on 8 111.3(f). It has not suggested Delotor unilateradly modified
the CBA, nor hasit assarted any damto superpriority treetment of itsdamsunder 8 1113(f). Presumably
it has not done o becauseit likdy could not establish the dements for unilaterd rgection'’ or because it
bdieved that we were unlikdly to fallow the dlder, now minority, Unimet view. In short, its dtation tothis
line of autharitiesis not helpful.

The union surdly recognizes that Debtor acted promptly to reject the CBA and ather paid its
post-petition obligations under the CBA or ensured thet such payments would be made by the assst
purcheser.
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Rather, the union maintains thet we should fallow the Fourth Circuit's dedson in Adventure
Resources, Inc. v. Hdlland, 137 F.3d 786 (4th Cir. 1998)."® In Adventure Resources, agroup of cod
mining companiessystemdaticaly, both before and after filing bankruptcy petitions, defaulted on obligations
to provide cartain pendgon benefits as required by a CBA. Seeid. a 791. Theissue asframed by the
court was whether "'a debtor in bankruptcy operating under the aegis of Chapter 11 may, with regard to
anexecutory contract in effect a thetime of thefiling of the petition for reorganization, continueto regp the
benefits of its bargain without concern that the nondebtor party will be made whole for the debtor's
unfulfilled prepetition obligations” 1d. at 790. During the forty-three month duration of the Chapter 11
case, the debtors continued to operate using union employees, but failed to pay pengon benefitsasreguired
under the terms of the CBA. Seeid. a 791. Expresdy invoking 8 365, not § 1113, the court held the
debtors had assumed the CBA as areault of ther “falure to rgect it in accordance with 81113 Id. at
798. Moreover, upon assumption of the CBA, the court reasoned, the prepetition penson dams of the

union employess were entitled to adminidraive expense priority. Seeid. at 798-99.

Asathreshold matter, wethink the concept of implied assumption of an executory contract isfataly
flawed. A debtor may breach acontract by inaction, namely by failing to abide by itsterms, or unilaterdly

18As support for its reading of Adventure Resources, the union dso refers usto the fallowing
languegein In re Mdline Carp., 144 B.R. 75, 78 (Bankr. N.D. IlI. 1992): “[B]ecause of the more
rigorous sandards [of §1113], most collective bargaining agreements would be assumed ether by
inaction or denids of mationstorgect.” Like many of the other casesthe union dites, InreMdlineisa
8§ 1113(f) case and, therefore, irrdevant to the resolution of theissuesinthiscase. In addition, adose
reading of the case evidences that the court’s comment about assumption isdicta The union dso dites
In re Roth American, Inc.,, 975 F.2d 949 (3d Cir. 1992). In Roath, the court did, in passing, datetha a
debtor may assume a CBA by faling to act torgect. Seeid. a 954. Theissuein Roth was whether
prepetition vacation and severance bendfits owed to union employeeswould be entitled to
adminidrative expense trestment. Seeid. a& 953. While the court agread with the union’ s argument
thet by falling to rgject the debtor could be deemed to have “assumed,” the court denied the union's
request for adminidrative expense trestment. Seeid. a 957-58. Thus, the“assumption” of the CBA
the court deemed could take place cannat be an assumption in the normd sense of theword, ether
under § 1113 (if thet iswheat the court was referring to) or under 8 365, becausein order to assume a
contract adebtor mugt, as ametter of law, cure dl prepetition defaults.
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modify or terminate a CBA under Section 1113, namdy by failing to rgect while taking advantage of
workers (under one line of authority), but it cannot assume an executory contract by inaction. Implied
assumption has no place in the law of executory contracts. Indeed, Section 365(d) presumes
nonassumption by inaction, except in certain specified cases, such as nonresdentid red property leases.
See 11 U.SC. § 365(d)(4) (1994). We find the Adventure Resources decison incondgent with the
expliat requirement under 8 365 thet adebtor may assume an executory contract only uponamotion. See
U.S. Podd Sav. v. Dewey Freight Sys., Inc.,, 31 F.3d 620, 624 (8th Cir. 1994) (meking clear thet under
8 365(a), rgection is "subject to the court's gpprova,” and that a debtor seeking such goprova must
proceed by mation upon reasonabl e noti ce and opportunity for heering); Inre Gateway Appard., Inc., 238
B.R. 162, 164 (Bankr. E.D. Mo. 1999) ("To be approved by the Court, the intention to assume mus be
dealy dedared by the Debtor In Possession or Operating Trustee; and notice of this intention must be
givento the necessary parties™); Inre 1 Potato 2, Inc., 182 B.R. 540, 542 (Bankr. D. Minn. 1995)
(“ Bankruptcy Rule 6006(a) providesthat a proceeding to assume or rgject an unexpired leeseisgoverned
by Bankruptcy Rule 9014 whichinturn datesthat such rdief shall be requested by mation with reesonable
notice and opportunity for hearing.”); 1n re Nationd Gypsum Co., 208 F.3d 498, 511 (5th Cir. 2000)
(describing procedurefor assumption of executory contract); Inre United Nesco Container Corp., 47 B.R.
230, 233 (Bankr. E.D. Pa 1985) (dating that proceeding to reject unexpired lease, other than aspart of
plan, is"contested matter,” in which rdief is requested by mation); In re GP Express Airlines, Inc., 200
B.R. 222, 230 (Bankr. D. Neb. 1996) (suggesting that only debtor-in-possesson may seek assumption
of executory contract).

Moreover, regardiess of whether the court in Adventure Resources correctly determined thet

assumptionmay occur without the requisite motion by the debitor, the case is factudly digtinguishablefrom
thefactsthiscase. Unlikethedebtorsin Adventure Resources, the Debtor here did not * continue to regp
the benfits of its bargain without concern thet the nondebtor party will be made whole for the delotor’'s
unfulfilled prepetition obligations”  Adventure Resources, 137 F.3d & 790. Indtead, recognizing itsdire
finandd dtuation, Debtor actively sought a purchaser and moved quickly to liquidete its assats. It never
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indicated thet it had any intention of remaining in business a the expense of itsemployess. It initiated the
rgjection process dmost immediady dter the asset sde took place and arranged for the purcheser to
asume or pay, or itsdf assumed and paid, the Debtor’ s pog-petition obligations under the CBA. Almogt
dl of the Debtor' s employees, bath union and non-union, were rehired by the purcheser under termsand
conditions nearly asfavorable as those under the CBA. Thus to the extent Adventure Resources sands
for the proposition that thereis a concept of assumption by inaction under 8 365, thefactsin that case are
0 digparate asto mekeit ingpplicable to this case

b. Assumption as a Result of Denid of a Mation to Reject

Next we addressthe union’ s contention that even if assumption by inactionisnot permissble, then
catainly assumption fallowsi pso facto whenadebtor gppliestorgect the CBA and thebankruptcy court
deniesthat goplication. More precisdy, the union’ s argument hereisthat because assumption represents
theflip-sdeof rgection, if adebtor triesto rgect and loses, theend result must be assumption. To support
its argument, the union atesthe Lady H Codl and In re Mdline cases.

In Lady H, the court congdered the debator’ s gpplication to rgect its CBA in conjunction with a
e of subgtantidly al of its assats. See Lady H, 193 B.R. a 235. The court denied the debtor’s
goplicationto rgect, reasoning thet rgjection was not in the best interests of dl affected parties under one
of theAmericanProvisonfactors. Seeid. a 241. But the court did gpprove the assat sde and permitted
the union employessto amend ther proofsof daimto assart adminidraive expensepriority for thedebtor’ s
breach of the CBA. Seeid. a 242. The court did not, however, discuss the issue of assumption of the
CBA upon the court’ s denid of the debotor’ s gpplication to regect, nor did the court find that the debtor
assumed the CBA upon denid of the gpplication to rgect. In that regard, the Lady H caseis nat hdpful
and nather expliatly, nor implicitly, ssemsto support the union’s postion. As for In re Mdline, the court
admittedly provided language to support the union’ s argument: “because of the more rigorous Sandards
[of § 1113], mogt collective bargaining agreements would be assumed dther by inaction or denias of
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mationstorgect.” 144 B.R. a 78. But wefind thisrather cursory reference about assumption upon denid
of an gpplication to rgect to be mere dictaand, therefore, nat contralling or subgtantive.

FHinding no case law directly on point, we treat this second issue as one of fird impresson. We
begin with the widdy-acoepted premise thet rgection represents “a bankruptcy estate s decison not to
assume” Michad T.Andrew, Executory Contractsin Bankruptcy: Understanding“ Rejection,”
59 U. CoLo. L. Rev. 845, 848 (1988) [hereinafter Andrew]. The debtor's decison to rgect (or not to
assume) "givles riseto apresumption that the debtor has oreached™ or "will not perform its obligations™
Andrew, 59 U. CoLo. L. Rev. at 881, 931 (""Rgection, dthough it requires aformd act and court
goprova in areorganization case, is dill the same concept: it isthe estate's (formd) determingtion not to
asume the contract or lease, and its occurrence triggers the andllary rule that a'breach’ of the debtor's
obligations will be deemed to have occurred as of the commencement of bankruptcy, thus permitting a
dam by the non-debtor.”). Accordingly, it logicdly follows that the debtor’s fallure to take affirmative
sepsto assumeor to reject an executory contract or unexpired leasein areorganization caseresultsin that
contract or lease "rid[ing] through" the bankruptcy case unaffected. Andrew, 59 U. CoLo. L. Rev. a
881. Seegenadly Inre Texaco, Inc., 254 B.R. 536, 557-58 (Bankr. SD.N.Y. 2000) (citing, inter dia,
Inre Caun Elec. Power Co-0p, Inc., 230 B.R. 715, 734 (Bankr. M.D. La. 1999) (executory contracts
which are neither assumed nor regjected during a Chepter 11 proceeding flow through the proceeding
"without dteration’); Inre Nevada Emergency Sarvs, Inc,, 39 B.R. 859, 861 n.1 (Bankr. D. Nev. 1984)
("[Clase law developed under past and current law supports the conclusion that such contracts pass
through the reorgani zati on proceedings unaffected and become an obligation of thereorganized debtor.™)).
Moreover, we again reiterate thet “[t]he decison to assume or regject a contract or lease [under section
365] must be gpproved by the court.” Collier on Bankruptcy 1365.03 (Lawrence P. King ed., 15threv.
ed. 1999) (ating Thinking Machs. Corp. v. Mdlon Fin. Sarvs Corp. (In re Thinking Machs. Carp.), 67
F.3d 1021, 1025 (1t Cir. 1995) (*court gpprovad is a condition precedent to the effectiveness of a
trusteg's rgection of a nonresdentid leass"). See dso Hlliatt v. Four Seasons Props. (In re Frontier

Props., Inc.), 979 F.2d 1358 (9th Cir. 1992) (court gpprova of dipulaion providing for the assumption

32



of alease stidfies the requirement that an assumption or rejectionbe gpproved by the court)); In re Price
Chopper Supermarkets, Inc., 19 B.R. 462, 466-67 (Bankr. SD. Cd. 1982) (" Sncethereisno automatic
assumptionor rgectioninaChapter 11 proceading, then any action must be presented for court gpprovd..”
(dting Collier on Bankruptcy 365.03 (15th ed. 1982)); Sedy Uptown, L.P.v. Kdly Lyn FranchiseCo.,
Inc. (InreKdly LynFranchiseCo., Inc.), 26 B.R. 441, 444, 445 (Bankr. M.D. Tenn. 1983) (noting thet
§ 365(a) makesclear assumption of an executory contract can only occur upon expressorder of thecourt).

Accordingly, accepting Andrew’ s definition, arequest to rgect is the antithes's of a request for
assumption, not merdly itsflip-9de. Inseeking to rgect, or actudly rgecting, the CBA, a debtor makes
clear itsintention not to assume. Coupled with wdl-esablished case law that a debtor must seek
assumption by court order, thisunderganding of themeaning of rgjection underminesthe union’ sargument
thet denid of a debtor’smotion to rgect resultsin assumption. In short, we rgect the union's argument.
A debtor who seeks one form of reiefi—gection of the CBA—should not end up with precisdy the
opposte-assumption of the CBA.

The union's argument do carries with it alitany of practica problems. For example, automatic
assumption would yied unpredictably; creditors and other interested parties would not know whether to
support or oppose the debtor's motion to rgect. Moreover, because none of the procedurd rules
governing when adelator may or must seek assumption or when a creditor may force adebtor’ sdecison
to assume or rgect would gpply, adebtor would likdy put off deding with the CBA entirdly, leaving union
employesshanging. Further, the parties seem to agreethat in this case the Delator cannot cure prepetition
defaults 0 asto meet athreshold requirement for assumption.

We agree with the bankruptcy court that when a court denies a mation to rgect, the inevitable
result isnot assumption. Thereisafundamenta difference under 8§ 1113 between the CBA remaining in
effect upon denid of adebtor’smotion to rgect and the debtor’ s actud assumption of the CBA. Section
1113(f), as condtrued by the cases arisng under that provison, dearly providesthet the CBA remainsin
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effect until rgected. See, eg., Inre Manor Oak Skilled Nurang Fadlities, 201 B.R. 348, 350 (Bankr.
W.D.N.Y. 1996) (dating thet “ dl agpectsof acallective barganing agreament remainin effect and binding
until rgjection occurs’).’  But the notion that the CBA remains operative during the course of the
bankruptcy prior to rgectioniswholly ssparate and distinct from the notion thet the debtor hasaffirmetivey
assumed the CBA and undertakendl of the obligationsthat accompany such adecison under §365. The
debtor done determines whether and when within the course of the bankruptcy case to seek assumption
of the CBA under § 365 or rgjection of that agreement under § 1113. Moreover, it seemstha adenid
of argection gpplication could no doubt be followed, not by assumption, but by a renewed mation to
reject under changed circumstances. And, findly, asthe bankruptcy court correctly pointed out, theremay
be good reason for aliquidating debtor to defer making adecison about the CBA until after theasst dle,
because assuming a CBA before converson to a Chapter 7 may serioudy disadvantage other unsscured
creditors. See In re Rufener, 53 F.3d a 1066 (noting that 8 1113 does not gpply in a Chepter 11 case
which islater converted to a Chapter 7 case).

90Of course, adebtor does not escapeits lidhilities and obligations under the CBA smply by
faling to take seps to assume or rgject that contract during the course of the bankruptcy case. As
discussad supra, if adebtor falsto assume or rgect the CBA or ddaysin meking such adedson and
the CBA efectivey "rides through” the bankruptcy process, there are severd possible conseguences
For example, the CBA will be trested as an executory contract under 8 365, rather than 8 1113, ina
Chapter 11 case which is converted to aChepter 7 case. See, eg., Capenters Hedth & Wedfare
Trust Fundsfor Cdiforniav. Robertson (In re Rufener Condir., Inc.), 53 F.3d 1064, 1066 (Sth Cir.
1995)(nating thet § 1113 isingpplicable to case converted from Chapter 11 to Chepter 7). In addition,
the delotor may be found to have unilaterally modified or dtered the CBA in violaion of § 1113(f). See
Massachusdits Air Conditioning, 196 B.R. at 664 n.13; In relonosphere Clubs, Inc., 22 F.3d 403,
407-408 (2d Cir. 1994); In re Arlene's Sportswear, 140 B.R. 25, 27-28 (Bankr. D. Mass. 1992).
Thislagt scenario, inturn, raises dl kinds of issues about how the union's daimsfor unpad pre-
petition daims should be trested, spedificaly whether such daims are entitled to priority trestment as
adminigrative expenses or whether they are tregted like ather daims under the priority schemeof §
507. See Massschusdtts Air Conditioning, 196 B.R. a 664 n. 13 (discussing the split of authority on
thisissue); see dso Keeting, 35 WM. & MARY L. Rev. a 539-548 (discussing courts differing views
on the priority treetment of pre-petition dams). We dedine to address such issues because they ae
not before usin this case
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ACCORDINGLY, we reverse the decison of the bankruptcy court on the issue of whether the
debtor can rgject the CBA diter the 8 363 asst sde and remand for further action conagtent with this
opinion. Weaffirm ontheissue of whether assumption occurred asaresult of the bankruptcy court'sdenid
of the gpplication to rgject.

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL
FOR THE EIGHTH CIRCUIT

35



